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MCKENNA LONG & ALDRIDGE LLP
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750 B Street

San Diego, CA 92101

Telephone:  (619) 595-5400

Facsimile: (619) 595-5450
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UNITED STATES DISTRICT COURT

SOUTHERN DISTRICT OF CALIFORNIA

SECURITIES AND EXCHANGE
COMMISSION,

Plaintiff,
V.

EMVEST MORTGAGE FUND, LLC,
EMVEST, INC,, and MILON LYLE
BROCK,

* Defendants.

CAN!A

s

DEPUTY

CASE NO. 04 CV 2295 DMS (LSP)

DECLARATION OF B. LUKE PISTORIUS

IN SUPPORT OF EX PARTE
APPLICATION FOR ORDER

CLARIFYING DECEMBER 3, 2004
ORDER AND LIMITING POWERS OF

PERMANENT RECEIVER

04 CV 2285
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I, B. Luke Pistorius, declare as follows:

1. I am an attomey at law licensed to practice before the Courts of the State of
California and have been admitted to practice in the United States District Court for the Southern
District of California. I am an attorney with the law firm of McKenna Long & Aldridge LLP,
counsel for Defendants in this action. I have personal knowledge of the following facts and, if
called and swom as a witness, could and would competently testify thereto.

2. Attached as Exhibit A is a true and correct copy of a December 7, 2004 letter from
the Permanent Receiver, Dennis M. Murphy, to Defendants’ accounting consultant, J. Stephen
Hawkins, transmitted on December 7, 2004 at 4:29 p.m. (16:29) purporting to terminate Mr.
Hawkins’ services.

3. On December 8, 2004, I spoke telephonically to James R. Felton, Esq., counsel for
Mt. Murphy, on multiple occasions. In one of these conversations, Mr. Felton expressed to me
Mr. Murphy’s position that Mr. Murphy, as Permanent Receiver, holds the power to terminate
defense counsel, and that based on this position, Mr. Murphy intended to terminate this Firm’s
representation of Defendants. Mr. Felton also informed me that it is Mr. Murphy’s position that
the December 3, 2004 Order gave Mr. Murphy complete control over the Fund and Emvest, Inc.

4, In one or more of the December 8, 2004 telephone conversations referenced
above, | informed Mr. Felton that this Firm and Mr. Hawkins require the documents taken by Mr.
Murphy on December 8, 2004 in order to further Defendants’ defense. 1 further informed Mr.
Felton that Defendants consider their need for these documents to be urgent.

5. In the afternoon of December 8, 2004, Mr. Felton and I spoke telephonically
concerning Mr. Murphy’s intent to terminate the services of this Firm and Mr. Hawkins. Mr.
Felton informed me that Mr. Murphy had agreed not to go forward with those terminations
immediately, but that Mr. Murphy wanted to meet with this Firm and Mr. Hawkins prior to
making any such decisions.

6. On December 7, 2004, after 5:00 p.m., Mr. Felton and I spoke telephonically. In
that conversation, Mr. Felton asked me whether the Court had issued a ruling on the SEC’s
Application for Preliminary Injunction and Appointment of A Receiver, and I informed Mr.

-1- 04 CV 2295
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Felton that the December 3, 2004 Order had issued. In this conversation, Mr. Felton agreed to
provide this Firm with prior notice of and an opportunity to object to any actions Mr. Murphy
intended to take that are outside the conduct of ordinary, day-to-day business.

7. Attached as Exhibit B is a true and correct copy of a letter sent by me to Mr.
Felton, copied to Ms. White at the SEC, informing him of Defendants’ intention to file this Ex
Parte Application.

I declare under penalty of perjury under the laws of the United States of America and the
State of California that the foregoing is true and correct.

Executed on December 9, 2004, at San Diego, California.

B. Luke Pistorius

-2- 04 CV 2205
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one: (626) 794-0288
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Received

Dickson Hung, C.P.A.

Douglass L. Montgomsry
Fd Cantrell

December 7, 2004

1. Stephen Hawkins, CPA
437 Highway 101, #203
The Beach Walk

Solaoo Beach, CA 92073
Facsimile: 858-794-9726

SENT VIA FAX & U.S, MALL,

Re:  United States Securities & Exchange Commission
v,
Ewwest Mortgage Fund, LLIC, Emvest, Ino. and Milon Lyle Brock
Appointment of Permanent Receiver
Discontinuance of Service

Dear Mz, Hawlkins:

1 have been appoluted the permanefit receiver in the above-captioned case and have
included a copy of the order as siged Deccraber 3, 2004 by Judge Dana M. Sabraw for
your notice and files.

Effective iumediately, your services shell no longes be required regarding the entities
listed below and we ask that you sybraita fina) stetement itemizing your time and 2
deseription of the work performed s that we may arrange for your adequate and just
campensation. In addition, we are|aware thot funds have beca advanced and we aak that
the unused portion be returned with u full accounting of moneys spent

All records, documents, books and financial dats whether on paper, diskettes, or on
aocounting, spreadsheet, word ing or email software for any orall ofthe
following persons or entitics shoulH be downloaded ot forwarded clectronically to this
office and immedintely:

1. Emveit, Ine,
2. Emvest Mortgage Fundr, LLC
3. Milon Lyle Brosk

630 Natth Blvd, Suite 100 = Passdena, CA 91107
Tel; (526) 794-0288 » Fax (636) 794-7258
. dmrnurphy $ix.netoem. com
Dec-08-2004 10:46an Froo-868+70440726 To=McKenna, Long & Aldr  Page 003
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An inventory of ail such tooks and fesonds in your passession should be provided two us
vis email within a reasonabie amoust of time '

Wo understand you may have qucstjons and concems regarding this matter and we await
your response, Please do not delay |n contacting us as soon as you are able w0 do 0.

i
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DENNIS M. MURPHY e

Certified Inpelvency & Restructuring Adviser

Received Dec-06-2004 10:4Bam From=858478449720 To-McKenna, Long & Aldr Page 004
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UNITED $TATES DISTRICT COURT
SOUTHERN DISTRICT OF CALIFORNIA

PRCEANOE COrAT o, m] AND CASE NO. 040v2295-DMS(LSP)

Plalntify,

vi.

WW&?&@%&W@ mw

__Defendap. |

l.lcafvr:()rv

On Deoember 3, 2004, Court hoard argumant on Plaintift’s upplication for 2
preliminary injunction and sppoin of 8 ptrmanent reseiver. Attorneys Molly M. White,
Susan F. Homan, and Alka N. Pael appeared for Malotiff the Unlted Statos Seourilies and
Exchange Commizxion ("SEC™). Atlomey Robert A, Coochla appeared fir Defindants Emvest
Mongage Fund, LLC: Bmvest, Ins.; and Mlion Lyle Broek, Dennit M. Murphy, Count-
appointed tmporary recelver, od {n pecsen and with his counsel, Jnmes R, Felton.
Anomey Duvid R. Clark appoared;for related non-party Unilled Mortgage Serviee, Tne, The
Cairrt hes now conaldered the srguments of counsel aad the lesues presented in the pleadings.
Ror ths reasons discussed Lelow, the BRCs application is GRANTED,
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Atlanta . d San Diego
& Aldn gCus
Denver Auomeys at Law San Francisco
Los Angeles Suite 3300, Symphony Towers ¢ 750 B Street » San Diego, CA 92101 Washington, DC
6195955400 « Fax: 619.595.5450

Philadelphia www.mckennalong.com Brussels
B. LLUKE PISTORIUS EMAIL ADDRESS
(619) 595-8015 Ipistorius@meckennalong.com

December 9, 2004

VIA FACSIMILE AND U.S, MAIL

James R. Felton, Esq.
Greenberg & Bass

1600 Ventura Blvd., Suite 1000
Encino, CA 91436

Re:  Securities and Exchange Commission v. Emvest Mortgage Fund,
LLC, et al., United States District Court Case No. 04CV2295-DMS (LSP)
Client-Matter No. 23908-0003 '

Dear Mr. Felton:

As you are aware through our telephone conversations yesterday, Mr. Murphy’s
unannounced visit to Defendants’ offices raised significant issues that must be addressed
immediately: (1) Mr. Murphy has purported to terminate the services of J. Stephen Hawkins,
Defendants’ CPA and defense consultant; (2} Mr. Murphy has purported to terminate this Firm’s
representation of Defendants; and (3) Mr. Murphy has removed original documents from the
premises to his offices in Pasadena, thereby rendering it impossible for Mr. Hawkins to conduct
further analysis of Defendants’ financial condition.

Mr. Murphy’s actions are disturbing in at least two respects. First, Mr. Murphy’s actions
are directly contrary to your assurances to me in our December 7, 2004 telephone conversation,
wherein you agreed that prior to taking any actions beyond conducting the ordinary day-to-day
business of the Fund, you and your client would advise us of Mr. Murphy’s intentions and allow
us time to object or otherwise respond. You also agreed that to the extent agreement could not
be reached, the parties would address any unresolved issues to the Court for resolution.

Second, Mr. Murphy’s actions directly and irreparably prejudice Defendants’ ability to
defend themselves against the SEC’s claims. By firing Defendants’ outside counsel (this firm)
and independent accountant (retained specifically for this litigation), Mr. Murphy will render
Defendants defenseless.’ This conduct puts Mr. Murphy’s independence and objectivity into

' You have informed me that Mr. Murphy has backed down from his intent to immediately terminate the defense
team pending his ability to “interview” us and Mr. Hawkins. In light of Mr. Murphy’s conduct thus far, we view
these interviews as pretextual and mere formality.




James R. Felton, Esq.
December 9, 2004
Page 2

serous question. As you know, Mr. Murphy owes fiduciary duties to the Fund and to the Court
to preserve assets and to protect investors. His responsibilities do not include assisting the SEC's
case by intentionally undermining Defendants’ defense.

Be advised that we are today filing an Ex Parte Application for an Order Clarifying the
December 3, 2004 Order and Limiting the Receiver’s Powers as follows:

(D That the Court clanify that Mr. Murphy is not in charge of Defendants’
defense;

(2) That the Receiver be prohibited from terminating or otherwise affecting
the employment of Defendants’ attorneys or consultants retained in connection with their defense
of SEC v. Emvest Mortgage Fund, LLC, et al.;

(3)  That the Receiver be required to return original documents to Defendants’
premises, and that the Receiver be prohibited from interfering with any review of said documents
by Defendants’ attorneys or consultants;

(4) That the Receiver be required to notify Defendants’ counsel, in writing, on
at least five business days’ notice, of any intended actions that are beyond the conduct of the
" ordinary, day-to-day business of the Fund or Emvest, Inc. (e.g., the termination of employees,
the termination of vendors, etc.); and

(5) That the Receiver be required to conduct the daily business of the Fund.

We have not reserved a hearing date. We are informed by Judge Sabraw’s chambers that
the Court will not set a date and time for the ex parte appearance until after receipt of the papers.
We are further informed that the Court will apprise all parties as to the hearing date and time.

Very truly yours,
McKENNA LONG & ALDRIDGE LLP

gl L

B. Luke Pistorius
BLP:rd

cc: Molly White, Esq. (via fax)

SD:22131797.1



