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MOLLY M. WHITE, Cal. Bar No. 171448
KELLY BOWERS, Cal. Bar No. 164007
VICTORIA A. LEVIN, Cal. Bar No. 166616
SUSAN F. HANNAN, Cal. Bar No. 97604

Attorneys for Plaintiff o

Securities and Exchange Commission

Randall R. Lee, Regional Director _

Sandra J. Harris, Associate Regional Director
Briane Nelson Mitchell, Associate Regional Director
5670 Wilshire Boulevard, 11" Floor

Los Angeles, California 90036-3648

Telephone: (323) 965-3998

Facsimile: (323) 965-3908

DEPUTY

UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF CALIFORNIA

SECURITIES AND EXCHANGE Case No. 04-CV-2295 DMS (LSP)
COMMISSION,
DECLARATION OF KELLY
Plaintiff, BOWERS IN SUPPORT OF THE
COMMISSION’S
V. SUPPLEMENTAL BRIEF

EMVEST MORTGAGE FUND, LLC,
EMVEST, INC., and MILON LYLE
BROCK,

Defendants.
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DECLARATION OF KELLY BOWERS

[, Kelly Bowers, pursuant to 28 U.S.C. § 1746, declare as follows:

1. I am an attorney admitted to practice law by the State Bar of
California. T am an Assistant Regional Director with the Securities and Exchange
Commission (“Commission’) in the Office of Enforcement located in Los Angeles
California. I make this declaration in support of the Commission's Supplemental
Brief Supporting Entry of Preliminary Injunction and Appointment of Permanent
Receiver. I have personal knowledge of each of the matters set forth below, and,
if called as a witness, I could and would competently testify to the facts stated
herein.

2. In the course of my duties with the Commission, | have anélyzed and
have supervised staff in analyzing bank records, financial records, and other books
and records of companies. The documents that [ analyze in the course of my
duties with the Commission are the type reasonably relied upon in forming
opinions and inferences about, among other things, the finances of a company and
1ts sources and uses of money.

3. On November 15, 2004, the defendants provided the Commission
with documents related to Emvest Mortgage Fund, LLC (the “Fund”)and the
Fund’s account at Union Bank of California (“Union Bank™), account number
0820031849 (the “Account™), for September 2004. Specifically, the documents
include copies of the Fund’s monthly account statement for the Account for the
month of September 2004, as well as copies of all documents evidencing a
deposit into, or withdrawal from, the Account, including checks, wire transfers,
and deposits slips.

4. Because the bank records are voluminous, they are being presented to
the Court in the form of a summary pursuant to Rule 1006 of the Federal Rules of
Evidence. Copies of the underlying documents can and will be produced upon

request of the Court or the defendants.
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5.

In conjunction with my duties as an attorney, | and Commission staff

under my direction calculated the Fund’s monthly operating revenues for

September 2004 in the same manner as we had calculated the Fund’s operating

revenues for January through August 2004, as set forth in the Declaration of Kelly

Bowers in support of the Commission’s £x Parte Application for Temporary

Restraining Order and Orders: (1) Freezing Assets; (2) Appointing a Temporary

Receiver; (3) Prohibiting the Destruction of Documents; (4) Expediting

Discovery; (5) Requiring Accountings, and Order to show Cause Re Preliminary

Injunction and Appointment of a Permanent Receiver. Attached hereto as Exhibit

1 is a true and correct copy of an Excel spreadsheet summarizing the deposits and

withdrawals of the Fund for the month of September 2004.

6.

iy

The results of our analysis and calculations are as follows:

Revenues
Lender Discounts
Interest
Other
Total Revenues
Expenses
CN Interest
Employees
Fees
Other
Total Expenses
Profit/(Loss)
Distributions
Distributions/Loss Paid

with New Investor Funds

$ 40,010.00
$125,069.58
$ 11,942.90
$177,022.48

($ 44,702.94)
($27,727.82)
($ 8,371.67)
($ 18,185.71)
($98,988.14)
$ 78,034.34

$180,208.04

($102,173.70)

04-CV-2295 DMS (LSP}
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7. Thus in September 2004, the Fund only generated a profit of
$78,034.34, but made distributions to investors totaling $180,208.04. Therefore,

the Fund used $102,173.70 of investor capital to pay distributions and expenses.

[ declare under penalty of perjury that the foregoing is true and correct.

Executed this 23rd day of November 2004, in Los Angeles, California.

10y Bonrrg

L
Kelly Bﬁ'ers
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PROOF OF SERVICE

I am over the age of 18 years and not a party to this action. My business address
is:

[X] U.S.SECURITIES AND EXCHANGE COMMISSION, 5670 Wilshire
Boulevard, 11th Floor, Los Angeles, California 90036-3648
Telephone No. (323) 965-3998; Facsimile No. (323) 965-3908.

On November 24, 2004, 1 served the document entitled DECLARATION OF
KELLY BOWERS IN SUPPORT OF THE COMMISSION’S
SUPPLEMENTAL BRIEF upon the parties to this action addressed as stated on
the attached service list:

[ 1 OFFICE MAIL: By placing in sealed envelope(s), which I placed for
collection and mailing today following ordinary business practices. I am
readily familiar with this agency’s practice for collection and processing of
corresgondence for mailing; such correspondence would be deposited with
the U.S. Postal Service on the same day in the ordinary course of business.

[ ] PERSONAL DEPOSIT IN MAIL: By placing in sealed
envelope(s), which I personally deposited with the U.S. Postal Service.
Each such envelope was deposited with the U.S. Postal Service at Los
Angeles, California, with first class postage thereon fully prepaid.

[ ] EXPRESS U.S. MAIL: Each such envelope was deposited in a
facility regularly maintained at the U.S. Postal Service for receipt of
Ex%ress ail at Los Angeles, California, with Express Mail postage
paid.

[ ] HANDDELIVERY: I caused to be hand delivered each such envelope to
the office of the addressee.

[ ] FEDERAL EXPRESS BY AGREEMENT OF ALL PARTIES: By
lacing in sealed envelope(s) designated by Federal Express with delive
ees paid OIiEprowded for, which I de}'l):osned in a facility regularly maintained
X

by Federal Express or delivered to a Federal Express courier, at Los
Angeles, California.

[ ] ELECTRONIC MAIL: By transmitting the document by electronic mail
to the electronic mail address as stated on the attached service list.

[X] FAX(BY AGREEMENT ONLY): By transmitting the document by
fa_csl;]lmlle transmission. The transmission was reported as complete and
without error.

[X] (Federal)I declare that I am employed in the office of a member of the bar
of this Court, at whose direction the service was made. I declare under
penalty of perjury that the foregoing is true and correct.

Date: November 24, 2004 nmgmL A. /L\an.wé

MAGIOLIA M. MARCELO

04 CV 2295 DMS (LSP)
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SEC v. EMVEST MORTGAGE FUND, LLC, et al.
United States District Court — Southern District of California

Case No. 04 CV 2295 DMS (LSP)
(LA-2894)

SERVICE LIST

Robert A. Cocchia, Esq.

B. Luke Pistorius, scc]i. _

McKenna Long & Aldridge LLP

ng hony Towers

750 B Street, Suite 3300

San Diego, CA 92101

Facsimile: (619) 595-5450 '
Attorney for Defendants Emvest Mortgage Fund, LLC, Emvest, Inc.,
and Milon Lyle Brock

David Adelman, Esq.

James R. Felton, Esq.

Greenberg & Bass, LLP

16000 Ventura Boulevard, Suite 1000

Encino, CA 91436

Facsimile: (818)986-6534

Attorney for Temporary Receiver Dennis M. Murphy

Dennis M. Murphy, CPA, CIRA

630 N. Rosemead Eioulevard, Suite 100
Pasadena, CA 91107

Facsimile: (626) 794-7298

Temporary Receiver

04 CV 2295 DMS (LSP)




